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UNITED STATES DISTRICT COURT .

EASTERN DISTRICT OF CALIFORNIA —~ FRESNO

CENTRAL VALLEY CHRYSLERJ EEP, INC.,

et al, _
Plaintiffs,

v. ‘ :
Catherine E. WITHERSPOON, in her official
capacity as Executive Officer of the California
Air Resources Board,

Defendant,

THE ASSOCIATION OF INTERNATIONAL
AUTOMOBILE MANUFACTURERS

Plaintiff-Intervenor,

SIERRA CLUB, NATURAL RESOURCES
DEFENSE COUNCIL, ENVIRONMENTAL |
DEFENSE, BLUEWATER NETWORK,
GLOBAL EXCHANGE and RAINFOREST
ACTION NETWORK,

Defendant-Intervenors.
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Pursuant to order of this Court, Plaintiff-Intervenor, the Association of International

 Automobile Manufacturers (“AIAM”), hereby respectfully submits this Response.to Defendant and

Defendant-Intervenors’ Opening Supplemental Brief Regarding Massachusetts v. EPA (“Def’t Suppl.
Brief”).

1.
INTRODUCTION

The legal landscape of this case is no different now than it was before the Supreme Court
decided Massachusetts v. EPA4, 127 S. Ct. 1438 (2007). AIAM’s pending Motion for Summary
Judgment on EPCA preemption assumes, for the purposes of argument, that EPA will grant a waiver
under Clean Air Act Section 209(b) for the California AB 1493 Regulations. A necessary predicate
to that assumption is that EPA has the authority to regulate greenhouse gas emissions under Section
202 of the Clean Air Act and thus the authority to grant a waiver of preemption for the California
greenhouse gas emissions standards if the other prerequisites of Section 209(b) are Satisﬁed. ATAM’s
claim is that even if EPA grants a waiver, the AB 1493 Regulations are nevertheless expressly
preempted under 49 U.S.C. 32919(a) because they are “related to fuel economy standards,” and
impliedly preempted because they conflict with the goals and purposes of EPCA.

The Supreme Court’s decision in Massachusetts v. EPA did nothing more than solidify the
underlying assumption that EPA has the authority to regliiate greenﬁouse gas emissions under Section
202 of the Clean Air Act. Significantly, the Court did not reach beyond that narrow issue and hold, or

say anything that would imply, that should states enact greenhouse gas emissions regulations those

~ regulation would be immune from express or conflict preemption under EPCA. Rather, the Court

only addressed EPA’s federal aﬁthority to regulate such emissions.

| The proper scope of the Supreme Court’s holding was not lost on the Defendants. In their
Supplemental Brief they therefore attempt to draw the AB 1493 Regulations under the narrow
umbrella of Massachusetts v EPA by arguing (once agaih) that if EPA grants a waiver for the
AB 1493 Regulations they achieve “federal status” under the Clean Air Act and EPCA. It would
follow, according to their theory, that if the California regulation is the equivalent of a federal

regulation, then the holding of Massachusetts v. EPA concerning federal authority would apply to the
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California regulation. The Defendants’ argument, however, suffers from the same fatal flaw as their
pending Counter Motion for Summary Judgment: it is premised entirely on a legal fiction that this
Court has already rejected, and rightly so. Even if EPA grants a waiver, the AB 1493 Regulations do
not have the status of federal law under either the Clean Air Act or EPCA. A waiver of Clean Air Act
preemption, therefore does not amount to a waiver of EPCA preemptlon Massachusetts v. EPA has
no bearing on the quesuons of federal preemption of state law that are raised in this action, or on the
motions that are currently pending before this Court.
IL.
THE ISSUES PRESENTED HERE ARE ENTIRELY DISTINCT FROM

THE QUESTIONS ADDRESSED BY THE SUPREME COURT
IN MASSACHUSETTS V. EPA

As discussed in AIAM’s Brief Concerning Impact of Massachusetts v. EPA (the “AIAM
Suppl. Brief”), the Supreme Court’s decision in Massachusetts v. EPA was limited and addressed
only the scope of EPA’s federal authority to regulate greenhouse gas emissions from motor vehicles.
1t therefore has no bearing on the queétions of federal preemption of state regulation raised in this
action. The issues presented here are whether the AB 1493 Regulations are expressly preempted by
EPCA because they are “related to fuel economy standards or average fuel economy standards™ under
49 U.S.C. § 32919(a), and whether the AB 1493 Regulations are impliedly preempted under the
doctrine set forth in Hines v. Davidowitz, 312 1U.S. 52 (1941), and its progeny because they conflict
with the goals and purposes of EPCA. Neither of these issues was addressed in Massachusetts v.
EPA. Thus, the Defendants’ statement that the “Plaintiffs’ arguments here are no different from those
rejected by the Supreme Court,” Def’t Suppl. Brief at 5, is entirely off-base.

The Defendants rely heavily on this Court’s earlier observation that “the elements of the
arguments regarding [EPCA] that are set forth in Massachusetts v. EPA exactly mirror the structure
and elements ef the arguments presented by Plaintiffs in this case.” Memorandum 'Opinion and Order
on Defendants’ Motion for Summary Judgment on the Issue of Ripeness and/or Mootness and Order
for Stay of Further Procee_dingé (“Stay Order”) (ECF 606) (quoted in Def’t Suppl. Brief at 5). While
it is true that the structure and elements of the argaments are the same, the critical distinction between

Massachusetis v. EPA and this case is the legal doctrine for which those arguments are advanced.
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Federal preemption raises entirely different questions from those raised in Massachﬁsetts V.
EPA. There, the Supreme Court held that even though greenhouse gas emissions regulations may be
related to fuel economy standards under EPCA (which are established and administered by NHTSA),
that does not strip EPA of the authority to regulate such emissions under the Clean Air Act. Indeed,
other than the prudential interest of comity between separate federal agencies, no legai doctrine was
advanced for why EPCA should categorically prevent EPA from regulating in the field. Federal
preemption, in contrast, is a long-standing doctrine rooted in the Supremacy Clause of the U.S.
Constitution that absolutely bars states from enacting regulations that are expressly or impliedly
preempted by federal law. As such, although the arguments raised in this case and Massachusetis v.
EPA4 had similar structure and elements, those arguments were used to make distinct legal points.
Nothing in the Supreme Court’s handling of those arguments for the questions before it informs the
outcome of this preemption action.

It is therefore true, as the Defendants point out, that the Supreme Court did not find it
dispositive that “there might be a close connection between carbon dioxide emissions and fuel |
economy.” Def’t Suppl. Brief at 8. The existence of such a close connection — even to the point that
EPA regulation may be tantamount to a fuel economy regulation — would not necessarily render EPA
absolutely powerless to regulate. The same, however, cannot be said of a state regulation that is
subject to the express ‘preemption provision of 49 U.S.C. § 32919(a) and the principles of implied
conflict preemption, Accordingly, the Supreme Court held in the context of federal-agency-to-
federal-agency comity that EPA may exercise its authority to regulate greenhouse gas emissions so
long as it did so in coordination with NHTSA to ensure that its actions do not conflict with EPCA’s
goals. As the Court concluded “there is no reason to think the two [federal] agencies cannot Both
administer their obligations and yet avoid inconsistency.” Massachusetts, 127 S.Ct. at 1462; see also
id (“EPA no doubt has significant latitude as to the manﬁer, timing, content, and coordination of its
regulations with those of other agencies.”)

The Defendants are therefore fundamentally iﬁcorrect where they state that “there is no basis
for distinguishingbetween greenhouse gas emission standards adopted by EPA and those adopted by
California and approved by EPA.” Def’t Suppl. Briefat 1. A standard adopted by EPA is a federal
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regulation that is not subject to the doctrine of federal preemption. A standard adopted by California,
on the other hand, is a state regulations that is unconstitutional if it is expressly or impliedly

preempted by any federal law.

: - HL
A WAIVER UNDER SECTION 209(b) OF THE CLEAN AIR ACT
DOES NOT GIVE THE CALIFORNIA REGULATIONS “FEDERAL
STATUS” AND THUS BRING THEM UNDER MASSACHUSETIS V. EPA

Recognizing that Massachusetts v. EPA does not by itself inform this Court’s decision on the
issue of express and implied preemption under EPCA, the Defendants attempt to bring the AB 1493

Regulations within the scope of that opinion by reviving their “federalization” argument. Because the

Supreme Court only addressed the concurrent federal authority of EPA. to regulate carbon dioxide

emissions, the Defendants are forced to fall back on their argument that a California regulation that
receives a waiver under Section 209(b) of the Clean Air Act is the equivalent of a federal standard.
And because Massachusetts v. EPA held that federal greenhouse gas standards under the Clean Air
Act are not barred by EPCA (their argument goes), then neither should California’s standards. As the

Defendants state in their Supplemental Brief:

Plaintiffs will surely argue that this case is different from Massachusetts v. EPA
because it involves the interaction between a federal law and a state law, rather than
two federal laws. But that argument ignores that California’s emission standards have
federal status under EPCA once they are approved by EPA.

Def’t Suppl. Brief at 9-10. This argument, in turn, is dependant on their claim that

EPCA itself provides that once EPA grants a waiver for California standards, those
standards stand in the same position with respect to EPCA as standards that EPA itself
has promulgated under Section 202. EPCA’s 49 U.S.C. section 32902(f) provides that
both have equai federal status — they are both “motor vehicle standards of the
Government.”

Id. at 6 (italics in original). .

Missing from the Defendants’ brief is any discussion of this Court’s prior order denying their

- Motion for Judgment on the Pleadings wherein this Court correctly rejected these arguments. Nor do

the Defendants contend that Massachusetts v. EPA had any impact on that determination. Inits
supplementéi Brief Concerning Impact of Massachusetts v. EPA, AIAM discussed this Court’s prior

holding that a Section 209(b) waiver “does not provide that the regulations, once EPA grants a
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