10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Gibson, Dunn &
Crutcher LLP

Case 1:04-cv-06663-AWI-NEW  Document 629

JON WALLACE UPTON, SBN 46089
KIMBLE, MACMICHAEL & UPTON
Fig Garden Financial Center

5260 North Palm Avenue, Suite 221
Fresno, California 93792-9489
Telephone: (559) 435-5500

Facsimile: (559) 435-1500

RAYMOND B. LUDWISZEWSKI Pro Hac Vice

CHARLES H. HAAKE, SBN 190178
GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Ave. NW
Washington, D.C. 20036

Telephone: (202) 955-8500

Facsimile: (202) 467-0539

Attorneys for Intervenor,

Filed 09/28/2007 Page 1 of 22

The Association of International Automobile Manufacturers

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA - FRESNO

CENTRAL VALLEY CHRYSLER-JEEP, INC.,

et al,
Plaintiffs,

V.
Catherine E. WITHERSPOON, in her official
capacity as Executive Officer of the California
Air Resources Board,
Defendant,

THE ASSOCIATION OF INTERNATIONAL
AUTOMOBILE MANUFACTURERS

Plaintiff-Intervenor,

SIERRA CLUB, NATURAL RESOURCES
DEFENSE COUNCIL, ENVIRONMENTAL
DEFENSE, BLUEWATER NETWORK,
GLOBAL EXCHANGE and RAINFOREST
ACTION NETWORK,

Defendant-Intervenors.

CASE NO. CIV-F-04-6663-AWI-LJO

REPLY BRIEF OF PLAINTIFF-
INTERVENOR THE ASSOCIATION OF
INTERNATIONAL AUTOMOBILE
MANUFACTURERS IN SUPPORT OF
BRIEF CONCERNING IMPACT OF

MASSACHUSETTS V. EPA
DATE: October 22, 2007
TIME: 1:30 pm
JUDGE: Anthony W. Ishii

REPLY BRIEF OF PLAINTIFF-INTERVENOR THE ASSOCIATION OF INTERNATIONAL AUTOMOBILE MANUFACTURERS IN
SUPPORT OF BRIEF CONCERNING IMPACT OF MASSACHUSETTS V. EPA




Case 1:04-cv-06663-AWI-NEW  Document 629  Filed 09/28/2007 Page 2 of 22
1 TABLE OF CONTENTS
2 Page
B L INTRODUCGTION. ....oooo-tooorssveoseesiesesessesessssssssssssssssseses oS E e ER8kEbeRR 1
41 IL THE SCOPE OF EPA AUTHORITY TO REGULATE GREENHOUSE GAS
EMISSIONS THAT WAS ADDRESSED BY THE SUPREME COURT IN
5 MASSACHUSETTS V. EPA IS IRRELEVANT TO PREEMPTION.......ccoomviiiiicncnnnen, 2
6 III. THE OPINION OF THE VERMONT COURT SHOULD GIVE THIS COURT NO
, REASON TO RETHINK ITS PRIOR HOLDINGS .....cociviriiiicinccniencscsens s 6
A. Procedural Background of The Vermont District Court Opinion........cccovvrvvrccrennens 6
’ _ B. The Vermont Court’s Opinion Conflicts with This Court’s Order Denying the
9 Motion For Judgment On The P1eadings ....c.ccovervrrirneeeenenicetncenienr e 8
10 C. The Vermont Court’s Opinion Conflicts With The Determination By NHTSA
That State Greenhouse Gas Regulations Are “Related To Fuel Economy
11 Standards” and Conflict With The Federal Fuel Economy Program .........cccoeeeeennee 13
121 IV.  CONCLUSION. ......cocovememcromcniennn ettt ettt et s e e e e e e 18
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
Gibson, Dutn & REPLY BRIEF OF PLAINTIFF-INTERVENOR THE ASSOCIATION OF INTERNATIONAL AUTOMOBILE MANUFACTURERS IN
Crutcher LLP SUPPORT OF BRIEF CONCERNING IMPACT OF MASSACHUSETTS V. EPA
i




10

11

12

13

14

16

16

17

18

19

20

21

22

23

24

25

26

27

28

Gibson, Dunn &
Crutcher LLP

Case 1:04-cv-06663-AWI-NEW  Document 629  Filed 09/28/2007 Page 3 of 22
TABLE OF AUTHORITIES

Page(s)
Case
Cent. Valley Chrysler-Plymouth v. Cal. Air Res. Bd.,

No. CV-F-02-5017, 2002 U.S. Dist. LEXIS 20403 (E.D. Cal. June 11, 2002} .....ccccovrvvirveriencns 16
Cent. Valley Chrysler-Jeep v. Witherspoon,

456 F. Supp. 2d 1160 (E.D. Cal. 2000)......ccviiirieiriiiiinniniiiireeis s sanse e passim
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc.,

AT ULS. 837 (1984) .ot su st et e s e et e st s e re e e e s s de e bt p e a e naen 14
Competitive Enterprise Institute v. NHTSA,

956 F.2d 321 (D.C. Cir. 1992) oottt b s e bea b va st sab st 8
Conservation Law Foundation v. FERC,

216 F.3A 41 (D.C. CiE. 2000} oeeenienreirreeee e escasse st s sesneees st reesessson o basas st esbesserassessassnsanesavanse 10
Geier v. American Honda Motor Co., :

529 ULS. BOT (2000} .crictireririreerreert et e et s b en s 14, 15
Green Mountain Chrysler-Plymouth-Dodge-Jeep et al. v. Crombie,

U.S. Dist. of Vermont Case NO. 2:05-CV-302 ....ovvvorrieeeeiecriisiiieesieeseeesveesrstnsssasessses e rseesssosssseas 2,8
Massachusetts v. EPA, 127 S. Ct. 1438 (2007).c..covivieiirciniec i passim
Medtronic, Inc. v. Lohr,

SIB LS. 470 {1996) c1ecuirei ittt ettt ettt st sn e eb et s e s et s e nn et e e 15
Motor & Equip. Mfrs. Ass'nv. EPA,

627 F.2d 1095 (D.C. Gt 1979) oottt see st ermern e e s e ns e en e nennes 3,11
Motor & Equip. Mfrs. Ass’n v. Nichols, 142 F.3d 449 (D.C. Cir. 1998) ...ccvvrimeimnnminnricsiieisnns 11
Napier v. Atlantic Coast Line R.R. Co.,

272 U8, 605 (1926) .ttt sttt s s b s bbb bbb a b sbs e n b ea 5
Nw. Ecosystem Alliance v. U.S. Fish & Wildlife Service,

475 F.3d 1136 (9th Cir. 2007)...ccovivvivniiicnnnnnn et ebeeteebeestebentebe e et et e s et s e et e R e b e e e ennaean 14
See Morales v. Trans Word Airlines, Inc.,

SOA LS. 374 (1992) oot e snt st st ee e e e a st e se s rr e r b et r et e b s es s eeneenesb et emneenas 16

- Skidmore v. Swift & Co.,

323 ULS. 134 (1944) oo bbb bbb s 14
U.S. v. Kingdom (U.S.A.), Inc., '

I57 F.3d 133 (2d G T998) .o reciere e sa st b sse s saeebeseas s e nesessanesnssanonsensnss 10
United States v. Chrysler Corp.,

591 F.2d 958 (D.C. Cir. 1979) it e b 3

REPLY BRIEF OF PLAINTIFF-INTERVENOR THE ASSOCIATION OF INTERNATIONAL AUTOMOBILE MANUFACTURERS IN
SUPPORT OF BRIEF CONCERNING IMPACT OF MASSACHUSETTS V. EPA

11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Girson, Dunn &
Crigcher LLP

Case 1:04-cv-06663-AWI-NEW  Document 629  Filed 09/28/2007 Page 4 of 22

TABLE OF AUTHORITIES
[Continuned]
Page(s)

United States v. Mead Corp.,

533 U.S. 218 (2001) oo eheeeetebebesrereetatebe ey a st e e et et e sa s b d et 14

| Statutes
FO ULS.C. § 8O3ttt ettt et e s e R oA e AR e ke b R bR n st b e e e nns 10
FE TULS.C. § 3553 ittt ettt b et b e e h e ea e e e b a e es et 10
A2 U8, § 7521 oottt ettt e bbb e bbb e bbb s bbb e neben 3
A2 UIS.C. § 7543 et s bR AR A s 5
4YUS.C. § 32902 .ot esrssen s s res RTINS SURURIORUIUORUI passim
A TULS.C. § 32919 et s e e e e e s 6,11,16,18
Clean AL ACt SECHON 200(D)..ovvvvvvvovroeeeeseeeesseeesseeesssseesssssesseseseessessssessssesesesesesseemssosseesssssesseresseos i 2,8
PUD. L. 94-163 § 502 e et sa b e e e e 11
Pub. L. 94-163 § S09(A) 11ecreeiiereeeeec ettt s e s 11
Other Authorities

Control of Emissions from New Highway Vehicles and Engines, 68 Fed. Reg. 52922,

52929 (Sept. 8, 2003 ..ocieeceeeeeireireveiiii et b e vt 15
Exec. Order No. 13432, 72 Fed. Reg. 27717 (May 14, 2007) oo 12
Average Fuel Economy Standards For Light Trucks Model Years 2008-2011, 71 Fed.

Reg. 17566 (APL. 6, 2006) ..c.oovrreeiririerree i v s 13, 14, 15, 17

REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND
OFPPOSITION TO DEFENDANTS’ COUNTERMOTION

111




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Gibson, Dunn &
Crutcher LLP

Case 1:04-cv-06663-AWI-NEW  Document 629  Filed 09/28/2007 Page 5 of 22

Pursuant to order of this Court, Plaintif{-Intervenor, the Association of International
Automobile Manufacturers (“AIAM”), hereby respectfully submits this Reply Brief in Support of its
brief concerning the impact of Massachusetts v. EPA (the “AIAM Suppl. Brief”) and in response to

the Defendant and Defendant-Intervenors’ opposition thereto (the “Def’t Opp.”).

L
INTRODUCTION

The Defendants’ opposition brief consists entirely of knocking down a straw-man. At issue in
this case is not the extent of EPA’s authority to regulate greenhouse gas emissions under Section
202(a) of the Clean Air Act, or whether the Supreme Court in Massackusetts_v. EP4 recognized the
existence of any inherent limitations on that authority. The question here is how that case informs
this Court concerning California’s authority to enact state regulations limiting greenhouse gas
emissions from motor vehicles. Thus, whether the Supreme Court’s holding can best be viewed as a
reguirement that EPA and NHTSA coordinate to avoid inconsistencies between their respective
regulatory programs or as a recognition that as two agencies within the same Executive Branch they
will naturally coordinate as a matter of course is entirely beside the point. The salient point is that the
subject matter of the Supreme Court’s opinion was EPA. EPA is a federal agency. The Caiifomia.
Air Resources Board is not.

The Defendants’ argument in this briefing on Massachusetts v. EPA therefore boils down to
the same legal argument that they have advanced since first responding to the complaints filed in this
action — the notion that the AB 1493 Regulations will be “federalized” if EPA grants a waiver under
Section 209(b) of the Clean Air Act and are therefore allegedly exempt from preemption under
federal law. As AIAM has discussed in prior briefs, that theory is wrong and this Court has already
rejected it.

The Defendants will no doubt rely heavily upon a recent decision from the District Court in
Vermont which adopted their argument. It is important to note, however, that that court’s holding
was in response to the assertion of the Vermont defendants that this Court “made a fundamental
mistake” and “erred” in rejected this same argument when it denied the Defendants’ Motion for

Judgment on the Pleadings. See Defendant and Defendant Intervenors’ Consolidated Motion for
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Judgment on the Pleadings and Memorandum of Law In Support in Green Mountain Chrysler-

Plymouth-Dodge-Jeep et al. v. Crombie, U.S. Dist. of Vermont Case No. 2:05-cv-302 (attached as
Exhibit 1 to request for Judicial Notice filed concurrently herewith) (the “Vt. MJOP”). The
defendants in Vermont therefore asked that court to disregard this Court’s earlier holding, which the
Vermont Court apparently did.

Although the Vermont court’s opinion conflicts with this Court’s prior Order denying the
Defendants’ Motion for Judgment on the Pleadings, the opinion does not discuss or analyze this
Court’s Order. Nor does the Vermont court discuss the reasoning behind this Court’s holding — such
as the fact that Clean Air Act Section 209(b) only applies to the “application of this section,” and case
law cited by this Court demonstrating that the “consider” requirement in 49 U.S.C. § 32902(f) does
not “federalize” the subject matter that is to be considered — or provide any countervailing reasoning
or authority. Similarly, the Vermont Court did not mention the views of the federal agency charged
with administering EPCA — the National Highway Traffic Safety Administration (“NHTSA”) — that
49 1.8.C. 32902(f) does not immunize a state regulation from express or implied preemption, and
that state greenhouse gas emissions regulations are “related to fuel economy standards” and conflict
with EPCA.

This Court was therefore entirely correct when it rejected the sole legal basis offered by the
‘Defendants for why they believe the AB 1493 Regulations are not preempted by EPCA. The
Supreme Court’s decision in Massachusetts v EPA did not touch upon this prior ruling. Nor did the
Vermont court’s opinion provide any reasoned basis for this Court to rethink its prior holdings.
Based on those holdings and the undisputed facts of this case, summary judgment should be entered

in favor of ATAM.

II.
THE SCOPE OF EPA AUTHORITY TO REGULATE GREENHOUSE GAS
EMISSIONS THAT WAS ADDRESSED BY THE SUPREME COURT IN
MASSACHUSETTS V. EPA IS IRRELEVANT TO PREEMPTION

The fundamental flaw in the Defendants’ arguments is their failure to recognize that the
Supreme Court in Massachusetts v. EPA was addressing the authority and obligations of a federal

agency — EPA — that is required by a federal statute to “protect]] the public’s ‘health’ and ‘welfare.”
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See Massachusetts v. EPA, 127 S. Ct. 1438, 1426 (2007) (quoting 42 U.S.C. § 7521(a)(1)). The

California Air Resources Board is not a federal agency and is not obligated or specifically empowered
under the Clean Air Act to enact emissions regulations for mobile sources to “protect[] the public’s
‘health’ and ‘welfare.”” Id. A

Accordingly, the Defendants’ repeated reference to “regulatory authority” and “regulatory
duties” under the Clean Air Act is meaningless in the context of this dispute. See, e.g., Def't Opp. at
2 (“the Clean Air Act’s emissions regulétory authority is independent of fuel economy regulation
under EPCA™); id. at 5 (arguing that the Supreme Court held that “EPCA does not allow EPA to
‘shirk’ its regulatory duties under the Clean Air Act”). The “regulatory authority” and “regulatory
duties” referred to by the Defendants are those that have been imposed upon EPA by Congress under
Section 202 of the Clean Air Act. In Massachusetts v. EPA the Supreme Court construed and gave
effect to those duties. In contrast, nothing in the Clean Air Act amounts to either an obligation or a
specific grant of authority to the State of California to regulate. Rather, as discussed in AIAM’s
Response to Defendant and Defendant-Intervenors’ Supplemental Brief Regarding Massachusetts v.
EPA (ECF 627) (the “AJAM Resp.”), Section 209(b) is nothing more than a waiver of the express
preemption that would otherwise operate under Section 209(a). See AIAM Resp. at 5.1 Therefore,
the Supreme Court’s holding that “EPA has been charged with protecting the public’s ‘health’ and
‘welfare,” 42 U.S.C. § 7521(a)(1), a statutory obligation wholly independent of DOT’s mandate to
promote energy efficiency,” Massachusetts, 127 S.Ct. at 1426 (quoted in Def’t Opp. at 1), is

irrelevant here. Unlike EPA, California has not been “charged” by Congress to do anything, has no

1 Thus, the source of the authority by which the State of California enacts motor vehicle emissions
regulations is its traditional police powers, not a grant of authority from Congress. See Motor &
Equip. Mfrs. Ass'nv. EPA, 627 F.2d 1095, 1109 (D.C. Cir. 1979) (“The debate [on preemption]
sharpened the differences between the states, which wanted to preserve their fraditional role in
regulating motor vehicles, and the manufacturers which wanted to avoid the economic disruption
latent in having to meet ﬁfty-one separate sets of emissions control requirements.”); United States
v. Chrysler Corp., 591 F.2d 958, 961 (D.C. Cir. 1979) (“Federal preemption of state law displaces
state authority. The decision not to preempt simply allows both federal and state authorities to
regulate emission controls.”)
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